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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

PROMARK BRANDS INC. and  

H. J. HEINZ COMPANY, 

 

  Opposers, 

 

 vs. 

 

GFA BRANDS, INC., 

 

  Applicant. 

 

 Opposition No. 91194974 (Parent) 

and Opposition No. 91196358 

U.S. Trademark Application 77/864,305 

For the Mark SMART BALANCE 

 

U.S. Trademark Application 77/864,268 

For the Mark SMART BALANCE 

 

OPPOSERS’ FOURTH NOTICE OF RELIANCE 

 

 Pursuant to Rule 2.120(j)(1) of the Trademark Rules of Practice and Section 704.09 of 

the Trademark Trial and Appeal Board Manual of Procedure, Opposers, ProMark Brands Inc. 

and H. J. Heinz Company, hereby submit, make of record in connection with this opposition 

proceeding, and notify Applicant of Opposers’ reliance upon the December 18, 2012 discovery 

deposition and accompanying exhibits of Philip Johnson, who testified as an expert witness on 

behalf of Applicant GFA Brands, Inc. 

 A true and correct copy of the discovery deposition is attached hereto as Exhibit F, and a 

true and correct copy of the accompanying exhibits are attached collectively hereto as Exhibit G.   

 

Dated this 12th day of March, 2013.      

By:  /Angela R. Gott/     

 Timothy P. Fraelich 

 Angela R. Gott 

 JONES DAY 

 North Point 

 901 Lakeside Avenue 

 Cleveland, Ohio  44114-1190 

 (216) 586-3939 (phone) 

 (216) 579-0212 (fax) 

 tfraelich@jonesday.com 

 agott@jonesday.com 



 -2-  

 Kevin C. Meacham 

 JONES DAY 

 500 Grant Street, Suite 4500 

 Pittsburgh, Pennsylvania  15219-2514 

 (412) 394-7265 (phone) 

 (412) 394-7959 (fax) 

 kcmeacham@jonesday.com  

  

 Attorneys for Opposers 

 ProMark Brands Inc. and H. J. Heinz Company 



 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing was sent by FedEx Express mail, 

postage prepaid, on this 12th day of March, 2013, to Counsel for Applicant: 

Marta S. Levine 

David R. Cross 

Johanna M. Wilbert 

QUARLES & BRADY LLP 

411 East Wisconsin Avenue, Suite 2350 

Milwaukee, Wisconsin  53202-4426 

 

marta.levine@quarles.com 

david.cross@quarles.com 

johanna.wilbert@quarles.com 

 

 

 

        /Angela R. Gott/    

       Attorney for Opposers 
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1                     PHILIP JOHNSON
2            IN THE UNITED STATES PATENT AND
3              TRADEMARK OFFICE BEFORE THE
4            TRADEMARK TRIAL AND APPEAL BOARD
5

6 PROMARK BRANDS, INC., and               )

H.J. HEINZ COMPANY,                     )
7                                         )               

       Opposers,                        )Opposition
8                                         )No.           
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9                                         )and            

GFA BRANDS, INC.,                       )91196358
10                                         )               

     Applicant.                         )
11

12

13
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16

17         DEPOSITION OF PHILIP JOHNSON
18               December 18, 2012
19               Chicago, Illinois
20
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22

23 Reported By:
24 TRICIA J. FLASKA, CSR, RPR
25 JOB NO. 56589
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1                     PHILIP JOHNSON

2 A P P E A R A N C E S:

3
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5         BY:  KEVIN C. MEACHAM, ESQ.

6             ANGELA R. GOTT, ESQ.

7             500 Grant Street

8             Pittsburgh, Pennsylvania 15219

9

10

11         APPEARING FOR THE OPPOSER.
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15         QUARLES & BRADY
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3                       I N D E X

4                       WITNESSES
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9                        EXHIBITS
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11 Exhibit 2  A Study of Likelihood of

           Confusion report                   19
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15

16
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20
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2                    PHILIP JOHNSON,

3 of lawful age, produced, sworn and examined on

4 behalf of the Defendants, deposes and says:

5                        EXAMINATION

6 BY MR. MEACHAM:

7     Q   Mr. Johnson, my name is Kevin Meacham.  We

8 met off the record.  I represent Heinz in these

9 proceedings along with my colleague, Angela Gott,

10 and can you please state your name for the record?

11     A   My name is Philip, P H-I-L-I-P, Johnson,

12 J-O-H-N-S-O-N.

13     Q   And, Mr. Johnson, you have been deposed

14 before, correct?

15     A   Yes, I have.

16     Q   And you've testified at trial, correct?

17     A   Yes, I have.

18     Q   And you understand that you're under oath,

19 correct?

20     A   I do.

21     Q   Okay.  Any reason you should unable to give

22 inaccurate -- or accurate and truthful testimony

23 today?

24     A   No, there is not.

25     Q   Okay.
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2         (Exhibit 1 marked for identification.)

3 BY MR. MEACHAM:

4     Q   Mr. Johnson, you've being handed your

5 Notice of Deposition in this case.  Have you seen

6 this document?

7     A   Yes, I have.

8     Q   Okay.  And can you briefly summarize your

9 education, educational background?

10     A   Sure.  I have an undergraduate degree in

11 psychology from Loyola University here in Chicago

12 and a graduate degree from the University of

13 Chicago, an MBA.

14     Q   And any other education?

15     A   No.

16     Q   And you are the same Philip Johnson that

17 generated the report ProMark Brands, Inc. versus GFA

18 Brands, Inc., A Study of Likelihood of Confusion?

19     A   I wrote such a report.

20     Q   Okay.  Mr. Johnson, what did you did do

21 today to prepare for your deposition?

22     A   I reread my report.  I looked a report from

23 Sabol, I believe it is and critique of that report

24 from -- I'm blanking on his name.

25     MR. CROSS:  Leon Kaplan.
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2     A   Yes.

3 BY MR. MEACHAM:

4     Q   So you reviewed a report by Dr. Sabel?

5     A   I don't remember if he was a doctor, but it

6 was a S-O-B-E-L(s.i.c.), I think was his name.  As

7 best I recall.

8     Q   And a criticism by?

9     A   Leon Kaplan.

10     Q   Okay.  And who provided you with those

11 documents?

12     A   Counsel.

13     Q   Okay.  And why did you review the report by

14 Dr. Sabel?

15     A   Well, that's kind of where this whole

16 assignment started.

17     Q   Can you explain that?

18     A   When I was originally contacted by counsel,

19 I was provided with that report.

20     Q   Okay.  And who contacted you to serve as an

21 expert in this matter?

22     A   Mr. Cross.

23     Q   Okay.  And -- were you first contacted?

24     A   I believe it's in my report.  Sometime

25 early this year.
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2     Q   Early 2012?

3     A   I believe that's the case.

4     Q   And were you retained immediately?

5     A   I don't recall.

6     Q   And what -- do you remember when you were

7 retained?

8     A   I'd have to look at the retention

9 agreement.

10     Q   Okay.  Have you ever been an expert for

11 counsel representing GFA brands before?

12     A   No, I have not.

13     Q   Have you ever worked with Mr. Cross before?

14     A   I don't believe so.

15     Q   Okay.  So what did you do in preparation

16 for providing your expert report?

17     A   I think I already answered that.

18     Q   For your expert report, not your

19 deposition.

20     A   I'm sorry.  Could you repeat the question?

21     Q   What did you do in preparing to provide

22 your expert report in this case?

23     A   I reviewed the survey from Heinz.  I talked

24 with counsel.  I viewed the Complaint.

25     Q   Okay.  Anything else?



TSG Reporting - Worldwide     877-702-9580

Page 9

1                     PHILIP JOHNSON

2     A   I looked at the products -- or the product

3 online and in the grocery store.  At least the Heinz

4 products.

5     Q   The Smart Ones product?

6     A   The Weight Watchers product, which I

7 believe most of them, but I don't think all of them,

8 said Smart Ones.  But I don't recall.

9     Q   Okay.  Do you recall what types of products

10 you looked at?  Did you look at frozen food meals?

11     A   Among other things, yes.

12     Q   What other things did you look at?

13     A   Well, I looked at other packaged products

14 and refrigerated products and other products in the

15 grocery store.

16     Q   Can you recall what other products those

17 were?

18     A   No.

19     Q   Did you review any other documents

20 preparing for your expert report?

21     A   I don't recall any.

22     Q   And you said you reviewed the Complaint.

23 Did you review any other pleadings?

24     A   I'm sure I did.

25     Q   Okay.  Do you have any idea what pleadings
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2 those were?

3     A   Not offhand.

4     Q   Were those provided to you by counsel as

5 well?

6     A   Yes, they were.

7     Q   And when you were contacted by counsel,

8 what were you asked to do?

9     A   I was asked if I could do a proper survey

10 in response to the Sabol, or Sobel(s.i.c.), Survey

11 that had been submitted in this matter.

12     Q   And you said "proper survey in response."

13 Why did you use the word "proper"?

14     A   I'm sorry.  That's probably my term, not

15 what I was asked to do.  Typically when you do a

16 rebuttal survey, you take the survey that was

17 submitted by the other side and you usually change

18 one or maybe two things in it that are what we would

19 call the fatal flaws and then repeat it, and that's

20 typically a rebuttal survey.

21         When you have a survey like the one

22 submitted here by Sabol, or Sabel, there was nothing

23 that I could do with it in terms of being a pure

24 rebuttal survey.  We used that as a basis, so I had

25 to start from scratch with what I consider to be a
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2 true likelihood of confusion study in this matter.

3     Q   Do you remember what was wrong with Dr.

4 Sabel's survey?

5     A   As I recall, almost everything.

6     Q   Do you recall anything specific?

7     A   The universe that he included in the

8 survey, the questions he asked, the analysis he did,

9 and the conclusions he reached.

10     Q   Okay.  And what was wrong with the

11 universe?

12     A   He excluded people who hadn't heard of his

13 client's products.

14     Q   Anything else?

15     A   I don't recall.

16     Q   Okay.  And you said the universe -- what

17 were the other criticisms that you had?

18     A   Well, there are a lot of things wrong with

19 it.

20     Q   But you don't recall all of them?

21     A   I don't recall everything that's wrong with

22 it.

23     Q   Okay.  Okay.  Have you done rebuttals

24 frequently in your career?

25     MR. CROSS:  Objection to form?
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2     A   I've done them.

3 BY MR. MEACHAM:

4     Q   You've done rebuttal reports?

5     A   I have.

6     Q   Okay.  And typically, what do you do when

7 you do a rebuttal report?

8     A   Well, as I was saying, usually you do an

9 analysis of the other person's survey and identify

10 the fatal flaws, recreate that survey without the

11 fatal flaw.

12     Q   Okay.  So you identify -- do you always

13 create an additional survey when you provide a

14 rebuttal report?

15     A   Almost always.

16     Q   Would you say that of the times you've been

17 asked to provide a rebuttal report, would you say

18 the majority of the time that you've done an

19 independent survey as well?

20     A   I'd say at least three out of four times.

21     Q   So 75 percent of the times that you provide

22 rebuttal expert report, you produce an independent

23 survey?

24     A   I believe that is correct.

25     Q   Okay.  So then 25 percent of the time, or
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2 approximately thereof, 25 percent of the time you

3 agree that you do not provide an independent survey?

4     A   Not sure what that means.

5     Q   25 percent of the time that you're asked to

6 do a rebuttal report you do not provide an

7 independent survey?  You just provide a report that

8 criticizes the survey that was submitted by the

9 opponent?

10     A   Well, that's's been my experience.

11     Q   Okay.  And so you said that you reviewed --

12 to prepare for your report you reviewed Dr. Sabel's

13 study design.

14         Were you ever instructed on how to design

15 your survey?

16     A   No.

17     Q   Did you base your design in whole or in

18 part on Dr. Sabel's survey?

19     A   As I said, in this particular case, no.

20     Q   And you said you reviewed Dr. Kaplan's

21 expert report, correct?

22     A   I did.

23     Q   Do you recall when you reviewed it?

24     A   No, I do not.

25     Q   Did you review it before or after you
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2 designed your survey?

3     A   I don't know.

4     Q   You can't recall?

5     A   I can't recall.

6     Q   When you were first contacted by counsel,

7 were you provided with Dr. Kaplan's report?

8     A   No.

9     Q   Okay.  After you were retained, were you

10 provided with Dr. Kaplan's report?

11     A   It was some time afterwards.

12     Q   Okay.  So you can't recall sitting here

13 today whether you were provided with Dr. Kaplan's

14 report before or after you designed your survey?

15     A   If I could see the date on his report, it

16 might help.  Let me put it this way, I didn't use

17 his survey to create my report, or to -- I didn't

18 use his report to create my survey.

19     Q   So you didn't base your design in whole or

20 in part on Dr. Kaplan's report?

21     A   That's correct.  That's what I'm trying to

22 say.

23     Q   But you don't know if you reviewed it or

24 not prior?

25     A   That's the issue.  Yes.
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2     Q   How much time did you spend preparing your

3 report?

4     A   I don't remember.

5     Q   Like a week?

6     A   I don't remember.

7     Q   Couple days?

8     A   Don't remember.

9     Q   You don't recall.  Do you recall how much

10 you were paid to produce your report?

11     A   Not as we set here.  But it's in my report.

12     Q   Does $100,000 sound about correct?

13     A   That's fairly typical for something like

14 this.

15     Q   Is $100,000 the typical cost for survey in

16 a case like this?

17     MR. CROSS:  Objection to form.

18     A   It's a pretty typical cost for doing a

19 likelihood of confusion survey in a case like this.

20 BY MR. MEACHAM:

21     Q   And in the range of surveys that you've

22 produced or you've designed, was this more expensive

23 than a typical report?

24     A   No.

25     Q   So you'd say the average is about $100,000?
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2     A   I'd say that's a pretty good average, yes.

3     Q   What goes into these costs?

4     A   It's the cost of the professional time to

5 design the survey, construct the study, arrange for

6 it to be conducted, conduct the fieldwork, do the

7 analysis, write the report.

8     Q   You're being paid separately for your time

9 here today, correct?

10     A   For the time here, yes.

11     Q   And have you discussed your report with

12 anyone other than Mr. Cross?

13     A   No, I haven't.

14     Q   You didn't discuss it with any coworkers?

15     A   No.

16     Q   Okay.  Have you discussed your report with

17 Dr. Kaplan?

18     A   No, I have not.

19     Q   Okay.  Have you ever talked to Dr. Kaplan?

20     A   I have met him, but not in this matter.

21     Q   Not for this matter?

22     A   Correct.

23     Q   You met him at professional association --

24     A   I don't remember.

25     Q   But you have met him?
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2     A   At least by phone, if not in person.  I'm

3 familiar with him.  I've spoken with him.  Let me

4 put it that way.  Whether it was in person or not, I

5 don't recall.

6     Q   But you did not talk with him in connection

7 with this matter?

8     A   No, I did not.

9     Q   And you didn't talk about your report with

10 him?

11     A   I didn't talk to him at all in connection

12 with this matter.

13     Q   Okay.  Have you reviewed any deposition

14 transcripts in this case?

15     A   I don't recall.

16     Q   Do you recall reviewing Dr. Kaplan's

17 deposition transcript?

18     A   I did not.

19     Q   And you don't remember if you reviewed any

20 other deposition transcripts?

21     A   Unless it was something that was referred

22 to in the general Complaint or the pleadings or

23 interrogatories at the time, nothing comes to mind.

24     Q   You said "interrogatories."  Have you

25 viewed any interrogatories in connection with this
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2 case?

3     A   I don't know.  I don't recall any.  I'm

4 just saying it's one of the things you sometimes

5 review.

6     Q   Has anyone other than you performed any

7 work to produce this report?

8     MR. CROSS:  Objection to form.

9 BY MR. MEACHAM:

10     Q   To produce your report, I should say.

11     A   Well, I wrote the report, if that's what

12 you mean.

13     Q   Did other persons within your company work

14 on the report?

15     A   I'm not sure what you mean by that.

16     Q   You didn't take the survey, did you -- or

17 you didn't administer the survey, did you?

18     A   I did not administer the survey.

19 Interviewers administer the surveys.

20     Q   And are the interviewers employed by your

21 company?

22     A   No, they're not.

23     Q   Okay.  Who are they employed by?

24     A   They're subcontractors that work for the

25 mall interviewing services that actually perform the
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2 interviews.

3     Q   Do you know the name of the service that

4 you used?

5     A   Well, it would have been services.  Each

6 mall has its own service.  Sometimes it's a chain

7 where more than one mall would have the same owner,

8 but most of the time they're independent of one

9 another.

10         (Exhibit 2 marked for identification.)

11 BY MR. MEACHAM:

12     Q   Mr. Johnson, I'm handing you what has been

13 titled ProMark Brands, Inc. versus GFA Brands, Inc.,

14 A Study of Likelihood of Confusion.  Can you take a

15 minute and review that, please.

16     A   This is a copy of the report that I

17 prepared in this matter.

18     Q   Okay.  Mr. Johnson, in your words, can you

19 tell me what is a brand?

20     A   Well, a brand is typically the name or the

21 persona or the appearance or at times simply a logo

22 or mark or even a color that identifies a particular

23 source -- usually a particular product from a

24 particular source.

25     Q   So it can be a name?
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2     A   It can be.

3     Q   And it can be something else, correct?

4     A   Yes.

5     Q   So it could be a symbol?

6     A   A logo, yes.

7     Q   A package?

8     A   A package.

9     Q   And does it have to be unique?

10     MR. CROSS:  Objection to form.

11     A   Not sure what you mean by "unique."

12 BY MR. MEACHAM:

13     Q   I mean, does a brand have to be unique?

14     A   Well, it has to identify a single source.

15     Q   Okay.  And in your words, can you tell me

16 what the term "brand strength" means?

17     A   Generally brand strength is used to

18 determine the level of brand recognition.

19     Q   And how do you measure brand strength?

20     A   Well, it depends.  Brand strength includes

21 a lot of different elements depending on what you

22 mean and how you're going to use it.

23         For example, it's not typically simply

24 awareness.  It has to do with the value that a

25 consumer attaches to something.  So awareness is a
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2 component, but it's not the component.

3     Q   Okay.  So awareness --

4     A   Desirability, accessibility, affordability,

5 experience, other people's experience, and there are

6 a number of other metrics.

7     Q   So there's a variety of different ways you

8 can measure brand strength; is that correct?

9     A   Many different ways, yeah.

10     Q   Okay.  And would you agree that a question

11 regarding a consumer's evaluation of a brand is a

12 subjective question?

13     MR. CROSS:  Objection to form.

14     A   I don't understand the question.

15 BY MR. MEACHAM:

16     Q   Would you agree that, you know, the measure

17 of a brand strength, asking a consumer about the

18 strength of a brand, is a subjective question?

19     MR. CROSS:  Same objection.

20     A   I don't think of measures of brand strength

21 as subjective.

22 BY MR. MEACHAM:

23     Q   Would you agree that a question to a

24 consumer about the strength of a brand is a

25 subjective question?
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2     MR. CROSS:  Objection to form.

3     A   Again, I don't know why it would be a

4 subjective because -- and you can ask an objective

5 question.

6 BY MR. MEACHAM:

7     Q   But generally, if you just asked an open

8 ended question, would that be a subjective question?

9     MR. CROSS:  Objection to form.

10     A   No, the fact that it's an open ended

11 doesn't make it subjective.

12 BY MR. MEACHAM:

13     Q   Would you agree that the consumer's

14 response to a brand is based on that consumer's

15 knowledge of the marketplace?

16     MR. CROSS:  Objection to form.

17     A   It's not based on it.  It's possibly a

18 component of it or it's a factor, but it's certainly

19 not based on it, no.

20 BY MR. MEACHAM:

21     Q   So you would agree that it's a component?

22     A   Consumer's knowledge of the market?

23     Q   Yeah.

24     A   It can influence it.

25     Q   Okay.  What else drives the consumer's
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2 perception of a brand?

3     A   Well, I think I already listed a number of

4 things.  There are literally dozens, if not

5 hundreds, if not thousands of things that drive it.

6     Q   And you mentioned a few of them:  Awareness

7 desirability, accessibility, experience.  Are there

8 any other --

9     A   Affordability.

10     Q   Are there any other important ones that you

11 think you left out?

12     A   Oh, I don't know.  I really wasn't prepared

13 to teach a class on this in the deposition itself.

14     Q   Well, who better to learn from?

15     A   Well, I'm not prepared to do that at this

16 point.

17     Q   Would you agree that perception of a brand

18 can be knowledge stored in the mind of a consumer?

19     MR. CROSS:  Objection to form.

20     A   I don't think I would agree with that, no.

21 BY MR. MEACHAM:

22     Q   So you don't believe consumers have

23 knowledge regarding brands that are unlocked by the

24 marketplace?

25     MR. CROSS:  Objection to form.
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2     A   I don't think that's what you're asking me.

3 BY MR. MEACHAM:

4     Q   Would you agree that perception of a brand

5 can be knowledge stored in the mind of a consumer?

6     MR. CROSS:  Objection to form.

7     A   Well, I guess I don't understand when you

8 say "can be knowledge stored."

9 BY MR. MEACHAM:

10     Q   Is it possible?

11     A   I don't know what that means.

12     Q   You don't know what "can be" means?

13     A   No.  "Can be knowledge"?  What do you mean

14 by "knowledge stored in the mind" --

15     Q   That it's knowledge about a brand that's

16 stored in this consumer's mind.

17     MR. CROSS:  Objection to form.

18     A   Well, knowledge of a brand stored in a

19 consumer mind is certainly a component of

20 perception, but it isn't perception per se.

21 BY MR. MEACHAM:

22     Q   Okay.  And are there certain things that

23 can trigger that knowledge, cause it to come to the

24 forefront of a consumer's mind?

25     A   Well, knowledge is something that can be
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2 triggered, if that's what you're asking.

3     Q   So knowledge of a brand can be triggered?

4     A   Well, knowledge of a brand can be retrieved

5 and retrieval is usually caused by a trigger.

6     Q   Okay.  And what can be -- and these

7 triggers can be external, correct?

8     A   Can be external or internal.

9     Q   Such as the design of a logo?

10     A   Can be anything.

11     Q   Type of packaging?

12     A   Unlimited.

13     Q   Unlimited.  Placement on a store shelf?

14     A   Could be anything.

15     Q   Interaction with comparable items?

16     MR. CROSS:  Objection to form.

17     A   It could be anything.

18 BY MR. MEACHAM:

19     Q   Could it be a wordmark?

20     A   As I said, it could be anything.

21     Q   Okay.  Mr. Johnson, in the past 12 months

22 approximately how many surveys have you conducted?

23     A   Dozens of different surveys.

24     Q   Dozens.  So two dozen, three dozen?

25     A   Somewhere in that neighborhood.
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2     Q   Do you care to estimate how much surveys

3 you have a conducted in the past 12 months?

4     A   I'm sorry.  That's what I just tried to do.

5     Q   You said "dozens."  Can you get any more

6 specific than that?

7     A   Well, for each survey is composed of

8 surveys, so each survey you design and conduct.  So

9 when I'm saying two to three dozens, I'm talking

10 about designs or individual questionnaires, survey

11 protocols.  Then each survey is done with hundreds

12 or even thousands of people.

13     Q   Okay.  I'm more concerned with the survey

14 designs.

15     A   I said two to three dozen is probably a

16 reasonable estimate.  I never really thought about

17 it.

18     Q   And about how many of those were to measure

19 the likelihood of confusion?

20     MR. CROSS:  Objection to form.

21     A   Maybe a dozen.

22 BY MR. MEACHAM:

23     Q   What were the others?

24     A   Well, they're trade dress surveys,

25 secondary meaning surveys, if you will, genericness
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2 surveys, false advertising surveys, advertising

3 surveys, consumer tracking surveys, awareness and

4 usage surveys.

5     Q   Approximately, of those two to three dozen,

6 how many were related to litigation?

7     A   Probably two dozen.

8     Q   So approximately two-thirds of the surveys

9 you've done?

10     A   At least in terms of designs, yes.  Not the

11 quantity.  But different designs.

12     Q   Okay.  In connection with the likelihood of

13 confusion surveys that you've conducted, have you

14 used different methodologies?

15     A   Yes.

16     Q   And can you describe some of those

17 methodologies for me?

18     A   Mall intercept surveys.

19     Q   Just briefly, what's -- a mall intercept

20 survey is?

21     A   It's a survey where -- they're conducted in

22 shopping malls around the country where shoppers are

23 screened to qualify for participation in the survey

24 and then they're questioned within the facility in

25 the mall.
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2     Q   Does a mall intercept -- the fact that the

3 person who's part of the survey has to be at the

4 mall, does that in any way pre-screen the survey

5 results?

6     A   I don't understand the question.

7     Q   Does the fact that you conduct the mall

8 intercept survey at a mall, does that limit the

9 population of people that you can have?

10     A   Well, it's the population that you're

11 drawing from is the population that can be reached

12 at the mall.  It's a form of -- once upon a time it

13 was like a village square idea that the shopping

14 mall today is the village green of the past, so you

15 acquire the population that's available there.

16     Q   Okay.  What other types of surveys have you

17 conducted?

18     A   Telephone surveys.  Internet surveys.

19     Q   Have you conducted regular mail surveys?

20     A   What's a "regular mail survey"?

21     Q   Like snail mail?

22     A   We don't do surveys by snail mail.

23     Q   How do you determine what form of survey to

24 use in a given circumstance or a given case?

25     A   Depends what you're trying to find out.
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2     Q   Okay.  What factors would you consider?

3     A   Well, typically, if you're going to show

4 something to people, you don't generally use a

5 telephone survey unless it's very simple and you can

6 do it via the phone, but if you have to show them

7 something, usually you can't.

8     Q   So if you have to show something, you would

9 generally use a mall intercept survey?

10     A   Generally.  Sometimes you'll use the

11 Internet where you can also show people something,

12 but when you do that, it's generally when the normal

13 way they encounter it is via the Internet, you

14 prefer to do an Internet survey.

15     Q   Now, if it's just a wordmark, can it be

16 possible to use a telephone survey?

17     A   Yes, it can be.

18     Q   What else do you consider when you are

19 designing a survey?

20     A   Well, how many you're going to do, where

21 you need to do them, who you need to reach, how hard

22 is it to find them in the population.

23     Q   And are those factors you just listed, are

24 those for confusion of -- likelihood of confusion

25 survey as opposed to other surveys?
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2     A   No.  It's really for any survey.

3     Q   What's the purpose of conducting a

4 likelihood of confusion survey?

5     A   To determine whether there's a likelihood

6 of confusion in the marketplace.

7     Q   A likelihood of confusion between what?

8     A   Likelihood of confusion surveys are

9 predicated on the junior user's marketplace.  In

10 other words, the newcomer to the market.

11         When people encounter the product or

12 service of the newcomer on the market, do they

13 mistakenly believe it comes from or is associated

14 with a prior entrant in that market.  Or prior

15 entrant in any market, really.

16     Q   Would you agree with me that the likelihood

17 of confusion survey involves presenting the members

18 of the universe with a product or service as it's

19 encountered at retail?

20     MR. CROSS:  Objection to form.

21     A   Well, you present them a product or service

22 in the context of when and how it's offered to

23 people.  Many times it's not exactly because you're

24 not replicating the packaging or the other products

25 that might be adjacent to it.
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2 BY MR. MEACHAM:

3     Q   So you present them in context, but

4 sometimes you don't replicate the actual consuming

5 experience?

6     A   No.  What I'm saying is the context

7 determines the experience.  So when you say

8 "actual," it's a survey.  So it's "not actual."

9 It's a survey.  So it's a replication of the

10 marketplace where the context is set out for what

11 the product or service is that you're going to

12 encounter.

13     Q   Would you agree that in a likelihood of

14 confusion survey it is important to replicate

15 marketplace conditions?

16     MR. CROSS:  Objection to form.

17     A   In any survey you're doing you're trying to

18 replicate the context of the market or marketplace

19 conditions generally.  Broadly.

20 BY MR. MEACHAM:

21     Q   And would you agree with the statement that

22 the closer the survey methods mirror the situation

23 which the ordinary person would encounter the

24 trademark, the greater the evidentiary weight of the

25 survey results?
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2     MR. CROSS:  Objection to form.

3     A   Well, that's legal opinion in terms of the

4 weight of the survey results.  As I said, when you

5 design the survey, you provide the context so that

6 it's correctly positioned in the marketplace.

7 BY MR. MEACHAM:

8     Q   Putting aside legalities, in your mind,

9 would a survey be worth more if it replicated the

10 way a consumer interacted with the brand in the

11 marketplace?

12     MR. CROSS:  Objection to form.

13     A   As I said, the survey is always designed to

14 be presented to someone in the context of how they

15 encounter in the marketplace.  That's the correct

16 way to do it.

17 BY MR. MEACHAM:

18     Q   So one that mirrors that experience more

19 closely is probably more worthwhile, correct?

20     MR. CROSS:  Objection to form.

21     A   I can't say -- it depends on the survey and

22 what the questions are and what the context is.

23 BY MR. MEACHAM:

24     Q   Would you say that a survey that is closer

25 to the consuming experience is worth more than a
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2 survey that doesn't mirror the consuming experience?

3     MR. CROSS:  Objection to form.

4     A   Again, as I said, it depends.  You'd have

5 to deal with a specific, not as a generality.

6 BY MR. MEACHAM:

7     Q   Okay.  Would you agree that it is important

8 to employ survey stimuli that approximate what

9 consumers might encounter in a normal shopping

10 context?

11     A   It depends.

12     Q   What does it depend on?

13     A   What you're testing.

14     Q   What if you're testing a retail product?

15     A   It depends what you're testing about the

16 retail product.

17     Q   Food.  What if you're saying like brands of

18 bread?

19     MR. CROSS:  Objection to form.

20     A   It depends what we are a testing about the

21 brands of bread.

22 BY MR. MEACHAM:

23     Q   Likelihood of confusion.

24     MR. CROSS:  Objection to form.

25     A   Depends what the question is.  Is it one of
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2 the product's name or the trade dress or

3 combination, name and trade dress.

4 BY MR. MEACHAM:

5     Q   So as a general matter, it's not important

6 to employ survey stimuli that approximate the

7 consuming experience, is that what you're saying?

8     MR. CROSS:  Objection to form.

9     A   That's not what I'm saying, no.

10 BY MR. MEACHAM:

11     Q   But you said it depends?

12     A   It does.

13     Q   And it depends on the question that you're

14 asking?

15     A   It depends on what you're trying to find

16 out.

17     Q   What if you're trying to find out the

18 likelihood that the products will be confused?

19     A   Depends on the basis.  For example, if

20 you're trying to find out if the name is causing

21 confusion, you test the name.  If you're trying to

22 find out if the trade dress is causing confusion,

23 you test the trade dress without the name.  And if

24 you're trying to find out if the whole package in

25 its normal commercial context causes confusion, you
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2 test the whole package.

3     Q   Okay.  Do you know that failure to

4 replicate marketplace conditions can be perceived as

5 a defect of a survey?

6     MR. CROSS:  Objection to form.

7     A   Again, as we said before, you always try to

8 replicate marketplace conditions.  It depends on

9 what you're trying to measure.

10 BY MR. MEACHAM:

11     Q   Have you done any likelihood of confusion

12 surveys in the frozen food market?

13     A   Some time ago, yes.

14     Q   Do you recall what it was for?

15     A   Involved frozen pizza.

16     Q   Do you recall who you prepared the report

17 for?

18     A   I think it was for Kraft.

19     Q   About how long ago was that?

20     A   More than ten years ago.

21     Q   And do you recall what you were asked to

22 do?

23     A   Actually, no.  It was about the name or the

24 packaging.  I don't remember which.

25     Q   And who retained you?
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2     A   Actually, it was inside counsel at Kraft.

3     Q   So you prepared the report for Kraft?

4     A   I did.

5     Q   Was it prepared for purposes of litigation?

6     A   I assume so.

7     Q   But you don't recall?

8     A   I didn't end up testifying.  The case

9 settled, so I don't know.

10     Q   So it was in the context of litigation?

11     A   Or threatened litigation of some sort.

12 Certainly a litigious dispute.

13     Q   Do you recall if Kraft was opposing a mark?

14     A   Yes.  When you say "opposing a mark," I

15 don't know if this was -- I don't recall if it was

16 TTAB or federal court.

17     Q   Were they objecting to the use of the mark

18 that closely resembled their mark?

19     A   Either the name or the packaging of

20 competitive frozen pizza.

21     Q   What type of survey did you do?

22     A   I don't recall.

23     Q   Do you recall whether you provided an

24 opinion regarding the likelihood of confusion in

25 that case?
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2     A   I would think I did.

3     Q   But you didn't testify?

4     A   No.

5     Q   Did you prepare a report?

6     A   I don't recall.

7     Q   We talked about this.  In general, how do

8 you go about designing a survey to study the

9 likelihood of confusion?

10     A   Design a survey based on reaching the

11 correct universe, presenting them with either the

12 mark or the trade dress or both, and determining

13 whether or not they're confused as to source.

14     Q   And is there only one way to go about

15 designing a survey?

16     A   Well, generally you use a methodology based

17 on what's called an Ever Ready test.

18     Q   Can you just generally describe the Ever

19 Ready test?

20     A   The Ever Ready test presents the mark to a

21 respondent who is drawn from the correct universe

22 and determines whether the mark is believed to be

23 from the same source as the plaintiff mark or

24 whether or not it's associated in some way or

25 sponsored by.
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2     Q   So whose mark do you show to the

3 respondent?

4     A   The junior users.

5     Q   So is the Ever Ready test the only test

6 that you can use?

7     A   It's called the gold standard.  It's

8 generally the test you use.

9     Q   But is it the only one?

10     A   There are other ways of testing.

11     Q   What are those other ways?

12     A   Well, the other ones tend to be variants on

13 what's called a squirt design.

14     Q   Can you generally describe the squirt

15 design?

16     A   Well, squirt designs presents first the

17 product usually from the senior user, then the

18 product from the junior user and ask whether they're

19 related in some format.

20         It may be single products or in a display

21 or array of products.

22     Q   So in the Ever Ready test the respondent

23 only sees the junior's mark, correct?

24     A   That's correct.

25     Q   And in variation of squirt design the
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2 respondent gets to see both the junior user's and

3 the senior user's mark?

4     A   Generally, Yes.

5     Q   And that can be done in a variety of

6 different ways, correct?

7     A   That's correct.

8     Q   And you mentioned product arrays.  Are

9 there any other ways?

10     A   Well, you can see nomadic displays.  You

11 can show multiple displays.  You can show product

12 arrays, shelves.  You can show ads.  You can show TV

13 commercials.

14     Q   Are those the only two ways you can design

15 a survey to study the likelihood of confusion?

16     A   In the broad sense of either you show just

17 the junior user's mark, which is the normal way of

18 doing it, or you show both the senior user's and the

19 junior user's mark, which is the abnormal way of

20 doing it.

21     Q   So those are the two options?

22     A   Correct.

23     Q   And then within those options there are

24 various number of ways you can go about studying --

25 or conducting the study?
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2     A   There are some, yes.

3     Q   Would you agree that the design of the

4 survey impacts the outcome of the survey?

5     MR. CROSS:  Objection to form.

6     A   If it's properly conducted, it shouldn't.

7 BY MR. MEACHAM:

8     Q   Okay.  So I guess what I'm saying is the

9 choices that the survey designer makes, do you think

10 -- when they're designing the study, do you think

11 that impacts the outcome of the survey?

12     MR. CROSS:  Objection to form.

13     A   I don't understand that question.

14 BY MR. MEACHAM:

15     Q   The question is:  Do you think the choices

16 you make when you design a survey impact the outcome

17 of that survey?

18     MR. CROSS:  Objection to form.

19     A   Again, I don't understand the question.

20 BY MR. MEACHAM:

21     Q   Okay.

22     A   When you say impact the outcome.

23     Q   Well, do you think they impact the results?

24     MR. CROSS:  Same objection.

25     A   Well, it's not the choices you make that
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2 impact the results.  It's whether you do something

3 correctly or not would be expected to impact

4 results.

5 BY MR. MEACHAM:

6     Q   So if you don't design it correctly, then

7 that impacts the results?

8     A   One would think so.

9     Q   Okay.  Would you agree that there's no such

10 thing as a perfect survey?

11     A   I wouldn't use the term "perfect" to

12 describe surveys, but surveys are often done to a

13 high level of quality.

14         (Mr. Steve Berryman is now present.)

15     MR. CROSS:  Steve Berryman is now in the room.

16     MR. MEACHAM:  Why don't we take a break now.

17            (Recess held.)

18 BY MR. MEACHAM:

19     Q   And so, Mr. Johnson, is that your way of

20 saying that no survey is perfect?

21     A   Perhaps nothing in life is perfect.

22     Q   After you design a survey, do you ever go

23 back and think you could have done something

24 different to enhance the survey?

25     A   Well, generally I criticize my surveys
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2 before I do them.

3     Q   So you never go back and think, oh, I could

4 have done this better or I do have done that better?

5     A   Well, I think generally you do that before

6 you launch the survey.  So you design a survey, you

7 go through it and you say what could I do better?

8 And you do it.  I can't recall a case on a

9 postmortem basis where I did that.

10     Q   And you've been providing surveys for 35

11 years?

12     A   More than that.

13     Q   About how many --

14     A   42, I think.  41.

15     Q   And in those 42 years you can't recall a

16 survey that you designed that you thought you could

17 have done a better job on?

18     A   Surveys are iterative.  You learn from

19 doing them so that as you go through life, the

20 survey you do today is probably going to look

21 different than the one you did 41 years ago.

22         So there's a learning and a -- there's a

23 learning mode you go through like anything else.  If

24 that's what you mean.

25     Q   Well, that actually wasn't my question.  My
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2 question was in those 42 years have you ever

3 designed a survey and then thought, oh, well, I

4 could have done something better on that survey?

5     A   Nothing comes to mind, no.

6     Q   Okay.  Now, in preparing to do your study

7 or your survey, did you do any research on the Smart

8 Balance brand?

9     MR. CROSS:  Objection to form.

10     A   As I said, I went on the Internet and

11 looked at product.

12 BY MR. MEACHAM:

13     Q   What did you look at on the Internet?

14     A   Just products.

15     Q   From?

16     A   From Smart Balance.

17     Q   From Smart Balance.  Do you remember what

18 products those were?

19     A   Not offhand.  I mean, at least I do recall

20 margarine or margarine substitute products that they

21 make.  There were quite a few products, but I don't

22 remember what they are.

23     Q   You can't recall anything else?

24     A   Not as we sit here.

25     Q   Okay.  What do you know about the Smart
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2 Balance brand?

3     A   I know it's very popular.  It's very widely

4 available in the United States.

5     Q   Anything else?

6     A   No.

7     Q   And do you know what products Smart Balance

8 has?

9     A   I looked at them at that time. I don't

10 recall what they are all are.  There are quite a few

11 of them.

12     Q   And aside from very popular and very widely

13 available, how would you describe the Smart Balance

14 brand?

15     A   High quality.

16     Q   Anything else?

17     A   There was a family of different marks that

18 were similar.  I think one was Nature's Balance.

19 There were a number of other ones that went on

20 different products.

21     Q   And would you say that that's the same

22 brand as Smart Balance?

23     MR. CROSS:  Objection to form.

24     A   Well, it's a different brand, but it's from

25 the same source.
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2 BY MR. MEACHAM:

3     Q   When you see Nature's Balance does Smart

4 Balance come to your mind?

5     A   It does to me.

6     Q   How would you describe Smart Balance's

7 target customer?

8     A    I don't know.

9     Q   Would you agree that they target

10 health-conscious consumers?

11     A   My impression is that someone who values

12 the quality and healthfulness of the product that

13 they're using would be likely to value their

14 products.

15     MR. CROSS:  Could you please read back that

16 answer for me.

17         (Record read as requested.)

18 BY MR. MEACHAM:

19     Q   And do you know where Smart Balance

20 products are sold?

21     A   I don't know all the places they're sold.

22 They're certainly in the dairy case.

23     Q   Dairy case of supermarket?

24     A   Anything.  Anyplace that sells dairy.

25 Supermarkets, gas stations, convenience stores, drug
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2 stores.  Anybody who sells --

3     Q   Okay.  So you would agree that Smart

4 Balance products are sold in the supermarket?

5     A   I would.

6     Q   Okay.  And convenience stores?

7     A   Yes.

8     Q   How about Wal-Mart?

9     A   Wal-Mart is a supermarket.

10     Q   And Target?

11     A   Target, some are -- Super Targets are

12 supermarkets.  Wal-Mart Super Centers are

13 supermarkets.

14     Q   And to your knowledge, are Smart Balance

15 frozen meals on the market currently?

16     A   To my knowledge, no.

17     Q   Have you ever seen Smart Balance frozen

18 meals at the supermarket?

19     A   As far as I know, they're not on the

20 marketplace.

21     Q   And you said that you looked at certain --

22 you went to supermarkets and looked at certain Smart

23 Balance brands, correct, or products?

24     A   Well, I looked at products generally.  I

25 looked at frozen entry products as well as the dairy
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2 case products.

3     Q   Is it fair to say that the consumers,

4 including the respondents to your survey, have never

5 encountered Smart Balance frozen meals in the

6 marketplace?

7     A   Well, it's fair to say that if they're not

8 being sold in the market, it would be unlikely that

9 a consumer could encounter them in a marketplace.

10     Q   That's what I'm asking.

11     A   That would be correct.

12     Q   If Smart Balance goes forward with the line

13 of frozen meals, do you know where they would be

14 sold?

15     A   I would expect them to be sold in the

16 frozen meal section of each of these stores.

17     Q   Frozen meal sections of supermarkets?

18     A   Convenience stores, drug stores, anything

19 who sells frozen dinners, frozen entrees.

20     Q   You testified a little bit that you use the

21 Ever Ready format, correct?

22     A   I think that's correct, yes.

23     Q   And the only thing shown to the respondents

24 is the defendant's mark, correct?

25     A   The defendant's mark, correct.
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2     Q   And why did you decide to do in this

3 instance -- let me restate that.

4         Why did you decide to use the Ever Ready

5 survey format in this instance?

6     A   It's the generally accepted way to test a

7 mark in a dispute like this.

8     Q   When you say "generally accepted,"

9 generally accepted by who?

10     A   The TTAB as well as the federal and state

11 court systems.

12     Q   Are you aware of any criticisms of the Ever

13 Ready test?

14     A   Certainly.

15     Q   What criticisms are you aware of?

16     A   Well, there's really only one criticism and

17 that is that if a brand, or what we call the senior

18 user is totally unknown, people couldn't be

19 confused.

20     Q   So the criticism is that if the senior user

21 is totally unknown, that the consumers will --

22 there's no likelihood that the consumers will be

23 confused?  Is that what you just said?

24     A   Well, there's no likelihood of confusion in

25 the marketplace.  You wouldn't expect to find one.
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2     Q   Okay.  Is that criticism only valid when

3 the senior user's mark is totally unknown?

4     A   Yes.  It's not actually a criticism.  It's

5 an observation.  In other words, you wouldn't expect

6 to have any confusion if the senior user's mark is

7 unknown.  You wouldn't expect to have a likelihood

8 of confusion in the marketplace.

9         But if you're measuring the likelihood of

10 confusion in the marketplace, that is what you're

11 measuring.  So some people consider that a

12 criticism.  Some people consider it an observations.

13     Q   I guess my question was, does it require

14 the senior user's mark to be unknown?

15     MR. CROSS:  Objection to form.

16     A   Now I'm confused.

17 BY MR. MEACHAM:

18     Q   My question is, for that criticism to be

19 valid or that observation to be valid, does it

20 require the senior user's mark to be unknown?

21     A   Yes.

22     Q   Have you ever heard the criticism the

23 majority of marks are not strong enough for an Ever

24 Ready test?

25     A   No, I have not.
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2     Q   Have you ever heard the criticism that the

3 Ever Ready test will consistently produce negligible

4 estimates of likelihood of confusion?

5     A   Well, it doesn't.  I have not heard that

6 criticism.  But it's a fact that it does not.

7     Q   Approximately how often do you use the Ever

8 Ready test?

9     A   Nine out of ten times I do likelihood of

10 confusion studies.

11     Q   You said you did about two dozen surveys in

12 litigation in the past year, correct?

13     A   That's about right, yes.

14     Q   How many of those were for the defendant?

15     A   About half.

16     Q   And so half were for the plaintiff?

17     A   Correct.

18     Q   Okay.  And you said about nine times out of

19 ten you've used the Ever Ready test?

20     A   Yes.

21     Q   In your career?

22     A   Yes.

23     Q   Okay.  Do you use it more often when

24 performing a survey for defendant?

25     A   No.



TSG Reporting - Worldwide     877-702-9580

Page 51

1                     PHILIP JOHNSON

2     Q   In designing the study, did you give much

3 thought to how you were going to present the mark to

4 the survey respondents?

5     A   Sure.

6     Q   What was your thought process?

7     A   Well, when you're conducting a survey

8 that's going to be used in the TTAB or in federal

9 court and it involves a trademark only, in other

10 words, it doesn't involve the trade dress, as is

11 generally the case with a registration in the TTAB

12 especially, the mark itself is presented to people

13 in what we call a bare way.  In other words, it's

14 done not stylized, nor does it have any other trade

15 dress with it.  It's simply the mark by itself.

16     Q   How did you ultimately decide to present

17 the mark?

18     A   On an exhibit card to people in a mall

19 intercept survey.

20     Q   Can you describe the card?

21     A   It's a piece of what we call cardstock,

22 white, with the mark in black on it.

23     Q   Okay.  And you said that you -- that you

24 wanted to present the mark in a bare way, not

25 stylized.  Why did you choose that way?
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2     A   It's typically the way you test a mark for

3 TTAB.

4     Q   And when you say "typically," what do you

5 mean by that?

6     A   Most of the time.

7     Q   It's not a requirement, is it?

8     MR. CROSS:  Objection to form.  And foundation.

9     A   It's the generally accepted way that

10 surveys are performed for matters that are in the

11 TTAB.

12 BY MR. MEACHAM:

13     Q   Generally accepted by who?

14     A   The TTAB.

15     Q   And is it the only way that you can present

16 the mark?

17     A   No.  You can also do it verbally.

18     Q   Any other ways?

19     A   Those are the only two I'm familiar with.

20     Q   So you can verbally present it or you can

21 show it as a bare mark?

22     A   Correct.

23     Q   And that's it?

24     A   Yes.

25     Q   Why did you select right balance as the
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2 control cell?

3     A   Because it has the same look and feel as

4 the term "smart."  It's the same length term.  It

5 doesn't greatly change the meaning of the mark, so

6 it makes it a very good control.

7     Q   Why does that make it a very good control?

8     A   Because that's what you're looking for in a

9 control.

10     Q   Why?  Can you explain that?

11     A   Well, you take the term that's at issue, in

12 this case "smart," you eliminate it from the mark,

13 and you substitute something else in the mark in

14 lieu of the word "smart."

15     Q   Is it imperative that the control cell have

16 a similar meaning to the mark being studied?

17     A   No.

18     Q   Have you ever been part of a study where

19 the control cell didn't have a similar meaning?

20     A   Well, many times you can't have a similar

21 meaning.  Either it's not available in the sense

22 that you can't make one up or your interpretation of

23 what the meaning is and someone else's might differ,

24 so the meaning of the control isn't really a

25 tremendous part of the control.
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2     Q   What made you choose right?

3     MR. CROSS:  Objection to form.

4     A   It was just my opinion.

5 BY MR. MEACHAM:

6     Q   Now, there are no frozen meals being sold

7 on the mark as right balance, correct?

8     A   As far as I know there aren't, yes.

9     Q   So in the survey the interview showed the

10 exhibit card to the respondent, correct?

11     A   That's correct.

12     Q   And didn't show the words on packaging for

13 the product?

14     A   No.

15     Q   And the interviewer would hand the exhibit

16 card to the respondent?

17     A   Yes.

18     Q   And then would say this is the name of a

19 frozen meal product that you might see in the frozen

20 food section of a grocery store?

21     A   Yes.  The instruction is to hand the

22 respondent the exhibit card and say, "This is the

23 name of a frozen meal product that you might see in

24 the frozen food section of a grocery store.  Feel

25 free to comment if you wish on anything about it."
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2 record whatever comments they make.  Then you take

3 away the exhibit and go on and ask the Ever Ready

4 questions.

5     Q   And then the interviewer takes the exhibit

6 card back?

7     A   Yes.

8     Q   Makes sure the exhibit card is out of

9 sight?

10     A   Yes.

11     Q   And what's the purpose of doing that?

12     A   Well, you always do it that way so that

13 what you're measuring is the total commercial

14 impression of the mark, which is what you're

15 supposed to be measuring, and not just doing a

16 reading test on whether someone can subsequently

17 read it back to you.

18     Q   So the purpose is to reduce the number of

19 people that say Smart Balance when they're asked

20 about the source of the product?

21     A   Well, it's not to reduce the number of

22 people to do anything.  It's to find out what was

23 the commercial impression that was made by the mark.

24         So, for example, if you're trying to

25 measure confusion, you want to have what did they
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2 see, what they ask feel, what impression did they

3 get from the mark.  You don't want to have new

4 judgments being made by reading back what's on the

5 card, which doesn't really tell you anything except

6 that they can read the card.

7     Q   When a consumer purchases a frozen meal

8 from a grocery store, are the brand names hidden

9 from them?

10     A   I don't know.  I never saw them do that.

11     Q   So in your experience as a consumer, you --

12 when you purchased a frozen meal -- well, have you

13 ever purchased a frozen meal before?

14     A   I have.

15     Q   And in your experience as a consumer, are

16 the brand names hidden from consumers at the

17 supermarket?

18     A   You don't hide the brand name at the

19 supermarket, just like when you give them the card,

20 you don't hide the brand name.  It's on the card

21 just like it's on the package.

22     Q   And when you showed defendant's mark Smart

23 Balance, that's the mark that they have registered,

24 correct?

25     MR. CROSS:  Objection to form.
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2     A   It's the mark they've applied to register.

3 I don't know if they have it registered.

4 BY MR. MEACHAM:

5     Q    So in your study you only showed one

6 frozen meal brand name to the respondents, correct?

7     A   Only showed one frozen meal brand name to

8 the respondents.

9     Q   And you never showed the respondents the

10 Smart Ones mark?

11     A   It is an Ever Ready test.  You only show

12 the junior user's mark.

13     Q   And you never informed the respondents of

14 the existence of the Smart Ones mark?

15     A   I don't know why you would ever do that.

16     Q   I'm just asking.  Did you?

17     A   I haven't here nor in any other survey I've

18 ever conducted.

19     Q   Okay.  Would it be fair to say that by not

20 showing the Smart Ones mark, you prevented

21 respondents who were unaware of Smart Ones from

22 comparing it to the Smart Balance mark?

23     A   I don't know what you mean by "comparing it

24 to."

25     Q   Well, if, you know, if someone was unaware
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2 of the Smart Ones mark, you know, in your survey and

3 you only showed them the Smart Balance mark, is that

4 a way of preventing them from comparing the two

5 marks?

6     MR. CROSS:  Objection to form.

7     A   No, it doesn't prevent them from doing

8 Anything.

9 BY MR. MEACHAM:

10     Q   But if they're unaware of the product, how

11 can they compare it?

12     A   Well, it doesn't prevent them from

13 comparing it.  What you're saying is their lack of

14 awareness prevents them from comparing something.

15 Not the survey.

16     Q   Okay.  And does the lack of awareness --

17 strike that.

18         Would you agree with me that when a

19 consumer purchases a frozen meal from a grocery

20 store, the consumer would most likely encounter

21 several different brand names?

22     MR. CROSS:  Objection to form and foundation.

23     A   It depends on the consumer and how they

24 shop.

25 BY MR. MEACHAM:



TSG Reporting - Worldwide     877-702-9580

Page 59

1                     PHILIP JOHNSON

2     Q   Okay.  Would you say most consumers would

3 see multiple brand names?

4     A   Depending on the store, they should.

5     Q   Okay.  In a supermarket are many -- in the

6 frozen food section of a supermarket are frozen

7 meals together usually?

8     A   They're in the same what we call the frozen

9 food section.

10     Q   Okay.  So different brands of frozen meals

11 are likely to be found in the same section of the

12 supermarket, correct?

13     A   They're in the frozen food section.

14 Different markets have different planograms and how

15 you present meals to people, or how you present

16 products to people.

17         So in some cases, especially in big stores,

18 they may have a door or a part of a door or a series

19 of shelves that they devoted to a particular brand,

20 which is why you can walk to that door and just look

21 at the one brand you want because you know it

22 because you shop at the same store once or twice a

23 week, and that's the only brand they see.

24         Others will look from door to door to door

25 and see multiple brands.  So it depends on the
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2 store.  And then like a convenience store, for

3 example, usually does not have that.  They'll have

4 maybe one or two selections of each brand and they

5 may be mixed in a case.

6     Q   Would you say it's realistic that a

7 consumer would only see one brand when shopping for

8 a frozen meal?

9     A   Typically, if you go to a large grocery

10 store, you see a section of a certain brand of

11 frozen meal by itself and then there are other ones

12 flanking it, sometimes above or below it, but the

13 idea -- the organizing principle is brand.

14     Q   You said above and below, so it could be on

15 the same case, right?

16     A   Depends on the size of the store and on the

17 number of SKUs that they have in the frozen food

18 section.

19     Q   So they could be in the same case?

20     A   Could be.  Or they could be in separate

21 cases.

22     Q   But they're in the same section?

23     A   They're all in a frozen food section.  They

24 have to be in a freezer case to survive.

25     Q   Okay.  So is it fair to say that it would
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2 be unusual for a consumer in a grocery store to see

3 one brand name of a potential frozen food meal?

4     MR. CROSS:  Objection to form and foundation.

5     A   As I just explained, no, it wouldn't be

6 unusual.

7 BY MR. MEACHAM:

8     Q   Would you say it's typical?

9     A   Depends on the store you shop, size of the

10 market you're in.  In some stores it's typical.  In

11 some stores it's atypical.

12     Q   What is the purpose of the control cell?

13     A   The control cell is designed to measure

14 what's called noise or guessing or brand share

15 associations.

16         So, for example, if I'm going to name

17 something because it's popular possible brand in the

18 genre, I can tell from the control what percent of

19 people would name that brand irrespective of the

20 presence or absence of the term at issue.

21     Q   And does confusion in between the senior

22 mark and the control cell, does that lessen the

23 likelihood of confusion between the junior user and

24 the senior user?

25     A   I don't know what you mean by "lessen."
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2 You need to know that number because it's irrelevant

3 in terms of measuring actual confusion.  What it is

4 relevant to is the number of guessing or brand share

5 mentions that should be subtracted from whatever

6 number you find in the test cell, so you use the

7 results of the control celling to adjust the test

8 cell to get rid of those random mentions or brand

9 share mentions.

10     Q   In a survey testing a dominant mark, would

11 that mean that -- say, for instance, you know, the

12 survey involved choose, like Nike, would the fact

13 that Nike is the first thing that comes to someone's

14 mind, would that lessen the possibility of confusion

15 between the senior and the junior mark?

16     MR. CROSS:  Objection to form.

17     A   No.  No.  It doesn't lessen it.  What it

18 means is that you're going to have a higher noise

19 level.  But it's going -- the noise level would be

20 found in both the test cell and the control cell, so

21 as long as you know what it is, you subtract it.

22 BY MR. MEACHAM:

23     Q   So after showing the cards, you ask the

24 consumer -- well, what did you ask the respondents?

25     A   The series of questions that were set up
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2 were based on what you just saw, who or what company

3 do you believe makes the frozen meal product with

4 the name that I showed you or do you not have a

5 belief, and if they have a belief, you ask them what

6 was their belief, and then what makes them say that.

7         And then you go on, and then ask the second

8 set of questions in the Ever Ready, what other

9 products or brands, if any, do you believe come from

10 the same company who makes the frozen meal product

11 with the name that I showed you or do you not have a

12 belief, and any others, they can name multiples, and

13 for each one we ask what makes you say that.

14         We go on and ask again the third question

15 which is what other brand or company, if any, do you

16 believe is related to, associated with, or has a

17 licensing agreement with whoever makes the frozen

18 meal product with the name that I showed you or do

19 you not have a belief.  Again, the reason for each

20 and what brand that is.

21     Q   And where is the interview conducted?

22     A   In a private research facility within the

23 shopping mall.

24     Q   Is it like an office?

25     A   It's in an office, yes.
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2     Q   And the respondents were asked who the

3 source of the product is off the top of their head?

4     A   Not off the top of their head.  It's based

5 on the commercial impression that the name made when

6 they were exposed to it.

7     Q   So aside from the name card or the exhibit

8 card, was there anything else given to them -- let

9 me rephrase that.

10         So aside from the exhibit card, was there

11 anything else the respondents based their responses

12 on?

13     A   Just their knowledge of the frozen food

14 section.

15     Q   Would you say that that mimics how

16 consumers would encounter brand names in real life?

17     A   Certainly.

18     Q   Why would you say that?

19     A   Because they're presented with a brand name

20 within the -- that they might see in a frozen food

21 section of a grocery store and asked what their

22 belief is based on that name.

23     Q   Would you say that your study design

24 replicates a consumer's purchasing experience?

25     A   It does in respect to the name, yes.



TSG Reporting - Worldwide     877-702-9580

Page 65

1                     PHILIP JOHNSON

2     Q   How do?

3     A   Because they're presented with a name in

4 the context that they would encounter it in the

5 marketplace.

6     Q   On an exhibit card?

7     A   Yes.

8     Q   Have you ever designed a likelihood of

9 confusion study where you showed the respondents a

10 picture of products on store shelves?

11     A   Yes.

12     Q   When have you done so?

13     A   I've done so a number of times.

14     Q   And what would be the purpose of designing

15 a study like that?

16     A   If you're testing the brand and trade

17 dress.  It's the whole package and at times the

18 point of sale materials, but you can present the

19 whole package in the normal context that it would be

20 encountered in the marketplace.

21     Q   And why would you design a study like that?

22     A   If you're trying to test likelihood of

23 confusion for the entire package and trade dress.

24     Q   Would you say that that type of survey more

25 accurately reflects a consumer experience than the
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2 Ever Ready test?

3     MR. CROSS:  Objection to form.

4     A   It is an Ever Ready test.

5 BY MR. MEACHAM:

6     Q   Or can be an Ever Ready test?

7     A   Is an Ever Ready test.

8     Q   What is?

9     A   Showing them the whole package and the --

10 with the brand.

11     Q   What about several brands side by side?

12     A   That's an array test.

13     Q   So that's not an Ever Ready test, correct?

14     A   Well, again, it can be an Ever Ready test.

15     Q   Wouldn't that show more than just the brand

16 name, than just one brand name?

17     A   Well, you would have to ask people about

18 the package that you're interested in.  But you

19 could show it to them with other things around it.

20     Q   So describe for me what you just -- so you

21 would show just the one package with one name and

22 then have --

23     A   Well, classically, let's say it's a shelf

24 of wine bottles and you want to see the brand, the

25 name, and the context that you would normally
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2 encounter it in, and then you ask people about a

3 particular bottle, for example.

4     Q   And are other brand names of bottles

5 included in the image that you show?

6     A   You can.  You can either show the one by

7 itself or you can show a number of different

8 products.

9     Q   And what does a study like that measure?

10     A   Likelihood of confusion.

11     Q   You didn't do that here, did you?

12     A   I tested just the name, not the packaging.

13     Q   But all -- so you didn't show any product

14 arrays?

15     A   I just showed them the name on the card,

16 not the packaging.

17     Q   Is there any possibility of confusion in

18 the study based on the isolation of one brand?

19     MR. CROSS:  Objection to form.

20     A   Don't understand that question.

21 BY MR. MEACHAM:

22     Q   Like is it true that by showing the brand

23 Smart Balance in isolation you are creating the

24 impression that Smart Balance already makes frozen

25 food meals?
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2     A   You telling them that Smart Balance is the

3 name of a frozen meal product they might see in

4 frozen food sections.  So the fact that they're not

5 familiar with it would not be a variable.  The

6 assumption is there is such a thing.

7     Q   So it could create the impression that

8 Smart Balance makes frozen food meals?

9     A   You could believe it's Smart Balance.  Or

10 you could believe Smart Balance is a brand from

11 Stouffer, for example, or someone else.

12     Q   In fact, people in this survey responded

13 that Smart Balance created a frozen meal brand

14 like --

15     A   Some people did.

16     Q   Okay.  In fact, would you say that of the

17 people who had a belief of the source, would you say

18 that most of them believed Smart Balance made the

19 brand?

20     A   Well, in answer to the source question, 4

21 percent for Smart Balance, 3 percent for Lean

22 Cuisine, 3 percent for Weight Watchers, 3 percent

23 for Healthy Choice, which are all about the same

24 statistically.

25     Q   But the people he who responded Smart
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2 Balance, that was the highest percentage of people,

3 correct?

4     A   Well, as I said, statistically it's about

5 the same as Lean Cuisine, Weight Watchers, and

6 Healthy Choice.

7     Q   But one is 4 percent and one is 3 percent,

8 correct?

9     A   Yes.  In the sample size of 205, there's no

10 statistically significant difference between the

11 four and the three.

12     Q   Is it possible that some respondents who

13 were shown the Smart Balance card believed that

14 Smart Balance actually was Smart Ones?

15     A   One person, I believe, or 1 percent in the

16 test cell said Smart Ones.

17     Q   I know that.  I'm asking a different

18 question.

19         Is it possible that the people that

20 responded that Smart Balance made or was the source

21 of Smart Balance frozen meals, is it possible that

22 those people actually mistook Smart Balance for

23 Smart Ones?

24     MR. CROSS:  Objection, form.

25     A   No.
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2 BY MR. MEACHAM:

3     Q   Why is it not possible?

4     A   Because I asked them who they believe and

5 they said either Smart Balance or Smart Ones made

6 the product they were shown.  So if they thought

7 that, they would have said Smart Ones.

8     Q   I'm saying is it possible that they

9 actually -- that they believed Smart Balance was

10 Smart Ones and they just were unaware of the Smart

11 Ones mark?

12     A   Then they would have said Smart Ones to

13 question 2(a).

14     Q   Which is?

15     A   The 1 percent.

16     Q   For the test cells, 73 percent of the

17 participants responded that they did not have a

18 belief as to which company makes the frozen meal

19 product, correct?

20     A   Correct.

21     Q   Is that a significant number?

22     A   What do you mean by significant?

23     Q   Is that a high number?

24     A   It's not atypical.

25     Q   Do you typically receive a large number of
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2 I don't have a belief responses?

3     A   Depends on how widely known the brand is

4 that you're showing people on the card.

5     Q   In the range of the surveys that you've

6 done, would you say that that's a high number?

7     A   I'd say it's pretty typical for a brand

8 that hasn't been selling product in the frozen food

9 case prior to the survey.

10     Q   So if Smart Balance was actually selling,

11 the numbers would be higher -- of people who have a

12 belief as to the source of the product?

13     A   One would think -- typically you would have

14 more Smart Balance mentioned.  It would be somewhat

15 higher.

16     Q   For the control cell, 72 percent responded

17 that they didn't have a belief, correct?

18     A   Yeah.  Statistically same number.

19     Q   And 82 percent of test cell respondents

20 stated they did not have a believe regarding whether

21 the company that made Smart Balance made other

22 products it or brands, correct?

23     A   That's correct.

24     Q   And 87 percent of the test cell respondents

25 did not have a belief regarding, related,
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2 associated, or licensed brands?

3     A   Correct.

4     Q   In response to the question -- we'll just

5 use the first, question 2 -- if I can direct you to

6 paragraph 29 of your report.  Are you looking at the

7 question 2(a)?

8     A   Paragraph 29, question 2(a).

9     Q   Okay.  And is there any significance in the

10 fact that people responded with 11 different brands?

11 Does that impact your analysis in the study at all?

12     A   It's what you would expect if there's no

13 confusion with any particular brand.

14     Q   Having an appropriate universe for a study

15 is extremely important, right?

16     A   It's very important, yes.

17     Q   And if the universe for a survey is

18 overbroad, that affects the value of the survey

19 results?

20     A   Universes that are overbroad or

21 underinclusive will affect the weight accorded to a

22 survey.  It doesn't really affect the result.  It

23 affects what you can project the result to.

24     Q   And how does an overbroad universe affect

25 the results of the survey?
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2     A   It doesn't affect the results of the

3 survey.  It affects who you apply it to.  So you're

4 applying it to the universe that you tested.

5     Q   So it doesn't affect the results.  Could it

6 affect the results?

7     A   The results are the results.  I don't

8 understand.

9     Q   Could it affect the results of the survey?

10 For instance, if you have an inappropriate or

11 inappropriately large population, could that reduce

12 the likelihood of confusion?

13     MR. CROSS:  Objection to form.

14     A   Well, an overly broad universe, if you have

15 an overly broad universe, you look at the subset of

16 the universe that would be -- if you think you're

17 overly broad, you would look at a subset of it and

18 see if the result is missing, but an overly broad

19 universe always contains the lesser universe.

20         If you're overly broad, then the less broad

21 universe is contained within it, and generally you

22 can look at those people individually and see if

23 there's any difference.

24 BY MR. MEACHAM:

25     Q   You did say that in an inappropriate
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2 universe affects the weight given to a survey?

3     A   Yes.

4     Q   And the appropriate universe for the survey

5 is the junior user's market?

6     A   Correct.

7     Q   Why is that?

8     A   That's the whole theory of likelihood of

9 confusion.

10     Q   Is that --

11     A   Well, it's in McCarthy's treatise, among

12 other things, but it's the generally accepted

13 standard that I've always seen applied in court and

14 at the TTAB.

15     Q   Is it difficult to define the junior user's

16 market when the product has not been produced or

17 sold yet?

18     A   No.

19     Q   In that instance what do you do?

20     A   You look at the registration.

21     Q   Okay.

22     A   Intent to use.

23     Q   And what was the defined universe for your

24 survey?

25     A   Current and prospective consumers of frozen



TSG Reporting - Worldwide     877-702-9580

Page 75

1                     PHILIP JOHNSON

2 meal products.

3     Q   Is there any other limitations?

4     A   Well, they have to be the purchasers of a

5 product.

6     MR. CROSS:  Want to belatedly object to form.

7 BY MR. MEACHAM:

8     Q   So your universe includes all people who

9 have purchased or intend to purchase any type of

10 frozen meals, correct?

11     MR. CROSS:  Objection to form.

12     A   Frozen meals.

13 BY MR. MEACHAM:

14     Q   So that's any type of frozen meal?

15     A   Well, it's frozen meals.  It's not

16 specified a particular type.

17     Q   Okay.  Do you think your survey universe

18 includes respondents who were not aware of Smart

19 Ones?

20     A   Well, my understanding is that Smart Ones

21 is a fairly large brand in the industry, so they

22 should be -- most people should be aware of it.

23     Q   But the question was do you think your

24 survey universe includes respondents who are not

25 aware of Smart Ones?
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2     A   Who are not aware?

3     Q   Yeah.

4     A   I don't know if there is anyone who was not

5 aware.

6     Q   And why don't you know?

7     A   There's no way I would know.

8     Q   Because you didn't ask whether they were

9 aware or not?

10     A   Well, I shouldn't.

11     Q   Okay.  And your universe isn't limited to

12 those who purchase single serving frozen meals?

13     A   No.

14     Q   And it doesn't limit the universe of those

15 who purchase frozen meals geared toward a health

16 conscious consumer?

17     A   No, it does not.

18     Q   And it doesn't limit the universe to

19 persons who were aware of Smart Ones?

20     A   No, it does not.

21     Q   And it doesn't limit the universe to

22 persons who purchase Smart Ones?

23     A   No, it does not.

24     Q   Have you ever designed a survey that

25 limited the universe of the study to people who knew



TSG Reporting - Worldwide     877-702-9580

Page 77

1                     PHILIP JOHNSON

2 of the product?

3     MR. CROSS:  Objection to form.

4     A   I can't recall any.

5 BY MR. MEACHAM:

6     Q   Okay.  You would agree with me that brand

7 customers are important?

8     A   Could you repeat that?

9     MR. CROSS:  Objection to form.

10 BY MR. MEACHAM:

11     Q   Yeah.  Would you agree with me that a

12 brand's current customers are very important?

13     A   Not sure what you mean.

14     Q   Well --

15     A   Important to what?

16     Q   To the company that puts the brand out.

17     A   Companies who put brands out like their

18 customers, I would think.

19     Q   So would you agree with me that a brand's

20 current customers are very important to the brand?

21     MR. CROSS:  Object to the form.

22     A   Again, I don't know whether their current

23 customers are important.  It depends on the company.

24 I would assume a company valued their customers.

25 But it would depend on the individual company.
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2 BY MR. MEACHAM:

3     Q   And would you assume that the potential

4 loss of a brand's current customers would be very

5 concerning to a company?

6     MR. CROSS:  Objection to form and foundation.

7     A   A company's fortunes are generally of

8 concern to a company.  So to the extent they do good

9 or bad in the marketplace is usually an issue for

10 them.  If they're normal.

11     MR. MEACHAM:  I think I'm in a good place for a

12 break.

13         (Recess held.)

14 BY MR. MEACHAM:

15     Q   Mr. Johnson, what are some of the ways you

16 can predict future consumer behavior?

17     A   Well, some people think a crystal ball is

18 good, but generally you study past behavior and

19 current behavior and you talk to people about what

20 they think they're going to do in the future.

21     Q   So current, past, and future behavior?

22     A   And people's opinion about why they do

23 things and what they think they're going to do in

24 the future.

25     Q   And is there a particular order in which,
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2 though -- you know, in what's the best way to

3 predict future consumer behavior?

4     A   I don't understand that question.

5     Q   You mentioned that some of the ways that

6 you can predict future consumer behavior.  Is either

7 of the ways or any of the ways better than the

8 other?

9     A   Is it better?

10     Q   Like a better indicator?

11     A   What you do is you look at the past, you

12 look at the present, and then you talk to people

13 about their beliefs of why they do what they do and

14 what they believe and you make an attempt or crystal

15 ball assessment of the future.

16     Q   Would you say past behavior is a good

17 predicator of future behavior?

18     A   Depends.  The problem is there are

19 interstitial events that happen in the world which

20 change future behavior that you can't predict.

21     Q   Okay.  Is intended behavior a good

22 predicator of future behavior?

23     A   It's one of the predicators you use, yes.

24     Q   I mean, is it a good predicator is what I'm

25 asking?
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2     A   Depends what you mean by "good."

3     Q   Okay.  Would it be fair to say that some of

4 the people in your survey who responded they might

5 buy a frozen food meal in the next 30 days may not

6 actually buy a frozen food meal in the next 30 days?

7     A   It's always possible.

8     Q   So some people who said that they were

9 going to buy a frozen food meal didn't buy a frozen

10 food meal?

11     A   Oh, we don't know.

12     Q   But is it possible?

13     A   I think I said a moment ago that it's

14 possible that someone who intended to buy a frozen

15 food meal didn't, just like it's possible for

16 someone who didn't intend to buy one to it actually

17 buy one.

18     Q   Uh-huh.  And so the survey, by its nature,

19 includes people who are not actually part of the

20 relevant market and would exclude some people who

21 were part of the relevant market?

22     A   No.  That's not what I said.

23     Q   Okay.  What did you say?

24     A   I said that it's possible that someone who

25 intends to buy a frozen food product in the future
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2 won't actually do so and that it's also possible

3 that someone who doesn't intend would do so, but

4 that doesn't effect the degree to which those people

5 do or do not properly belong to the universe for

6 purposes of measuring the impression they get when

7 they encounter this particular brand in this

8 particular context in the marketplace.

9     Q   But the people who say that they don't

10 intend to buy a frozen food meal are excluded,

11 correct?

12     A   Only if they hadn't bought one in the past.

13 So if you have people who have never bought one and

14 don't intend to buy one, they are excluded.  Even

15 though it's conceivable that some day they may

16 actually buy one.

17     Q   Would you agree that many consumers make

18 purchasing decisions at the point of sale?

19     A   Well, many consumers will select the actual

20 particular package or flavor or product they're

21 looking at at point of sale.

22     Q   And is it fair to say that point of sale

23 marketing attempts to get consumers to make a

24 decision on brands at the point in time when they

25 are purchasing something?
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2     A   Well, point of sale is designed either to

3 inform, for example, as to a price opportunity,

4 which may affect the quantity you buy or it may

5 affect the brand that you buy, or point of sale can

6 tell you something, information about a product, or

7 it can make a product announcement, or it can do a

8 lot of other things.  But it's trying to get your

9 attention at that particular place.

10     Q   And would you say that the ultimate goal is

11 to have them purchase the product?

12     A   The ultimate goal of all information in a

13 supermarket is to help the consumer or to inform a

14 purchase.

15     Q   Inform a purchase.  Is that just another

16 way of saying to purchase the product?

17     A   No.  To inform a purchase.  In other words,

18 you give people information as to price, product,

19 nutrition, similarities, promotions, other things,

20 and they make their decisions about what they're

21 going to buy and how they're going to do it;

22 although, consumers are pretty good about getting

23 what they want when they go into a store.

24     Q   But ultimately the goal is for them to pick

25 your product, correct?
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2     A   Well, that's the manufacturer's goal.  The

3 consumer's goal is to get the product they want.

4     Q   Is point of sale identification of a brand

5 different than viewing a brand name on a cue card?

6     MR. CROSS:  Objection to form.

7     A   Depends on the point of sale.

8 BY MR. MEACHAM:

9     Q   Let's take frozen food aisles.

10     A   It depends on the particular point of sale

11 piece.  It may be simply -- most point of sale tends

12 to be like a billboard, very much like a brand on a

13 card.

14     Q   So it would be very much like a black and

15 white cue card?

16     A   Or color.  Or stylized.

17     Q   With just a single name on it?

18     A   It depends.

19     Q   Is point of sale marketing identification

20 important?

21     MR. CROSS:  Objection to form.

22     A   Important to whom?

23 BY MR. MEACHAM:

24     Q   The company that puts out the brand.

25     MR. CROSS:  Objection to form.
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2     A   It depends on the product and what is on

3 the point of sale and whether it's effective in any

4 way.

5 BY MR. MEACHAM:

6     Q   Is it important to the consumer?

7     MR. CROSS:  Objection to form.

8     A   Consumers don't generally like point of

9 sale, no.

10 BY MR. MEACHAM:

11     Q   Would you agree that point of sale

12 marketing on identification can trigger brand

13 awareness?

14     A   That's why it's often used as a billboard

15 like a cue card, with just a name on it, pretty

16 much.

17     Q   Okay.  And is it your view that point of

18 sale marketing and identification is similar to a

19 cue card with the single name on it?

20     A   The theory of point of sale marketing, if

21 you're an advertiser, is you are not going to get

22 what they call a read.  It's not going to sit down

23 and read through like a page of a newspaper ad, so

24 point of sale tend its to be very brief and very

25 focused, either on price or on some other aspect of
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2 a product, so it usually has very few words on point

3 of sale.  Not unlike a cue card.

4     Q   Have you seen many point of sale

5 advertisements that look like cue cards?

6     A   Generally they're not blank cards.

7     Q   Are they often black and white?

8     A   You don't see much black and white outside

9 of price information in a supermarket.

10     Q   Would you agree that your survey likely

11 does not capture consumer confusion that might occur

12 at the point of sale?

13     MR. CROSS:  Objection to form.

14     A   I do not agree, no.

15 BY MR. MEACHAM:

16     Q   Okay.  Why not?

17     A   Because the context of it was exactly

18 putting people at the point of sale.  That was the

19 content of the exposure in the question.

20     Q   It's a single cue card with black and white

21 on it?

22     A   To measure the impact of the name alone,

23 yes.

24     Q   So that captures confusion as it might

25 occur in the supermarket?
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2     A   Yes, it does.

3     Q   So the showing of a white cue card with

4 black writing would replicate the consumer confusion

5 that might occur at the point of sale?

6     A   Based on the name, yes.

7     Q   Before you designed your survey, did you do

8 any research on the Smart Ones brand?

9     MR. CROSS:  Objection to form.

10     A   I think I answered that when we started.

11 BY MR. MEACHAM:

12     Q   Other than looking -- did you look online?

13     A   As I said earlier, I read the Complaint,

14 which describes their product.  I looked online and

15 I visited the store.

16     Q   You testified earlier that you looked

17 online and visited the store for the Smart Balance

18 products.  Did you do the same for the Smart Ones

19 products?

20     A   I did.

21     Q   And what types of products did you look at?

22     A   I don't remember what the array was.

23     Q   Did you look at their frozen food meals?

24     A   I believe I did.  It was a long time ago,

25 so --
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2     Q   Anything else?

3     A   Whatever drill downs were available online

4 as well as what I saw in the store.

5     Q   So you're saying that you looked at both

6 products, both online and in the store?

7     A   Well, the Smart Balance product was not

8 available in the frozen food section in the store,

9 but I did look at the frozen food section meals

10 which did have the Weight Watchers and Smart Ones

11 product.

12     Q   Did you discuss the Smart Ones brand with

13 anyone?

14     A   No.

15     Q   And what do you know about the Smart Ones

16 brand?

17     A   What it said in the Complaint pretty much.

18     Q   Which is?

19     A   I don't recall.

20     Q   You would agree with me that Smart Ones

21 brand is sold in supermarkets, correct?

22     A   Again, as I thought we said earlier, I said

23 it's sold in supermarkets, convenience stores, gas

24 stations, drug stores, anybody who sells frozen food

25 entrees.
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2     Q   I believe when we spoke earlier you were

3 discussing Smart Balance.  I'm asking about Smart

4 Ones.

5     A   Well, my understanding is that anyone with

6 a frozen food offering can sell Smart Ones.  Whether

7 they do or not would be their choice.

8     Q   Okay.  So those would likely be

9 supermarkets, Wal-Mart, Target, convenience stores,

10 those types of --

11     A   Would be the Wal-Mart Super Center, the

12 Super Target, convenience stores that sell frozen

13 foods, gas stations that sell frozen foods.  Anyone

14 who sells frozen foods can offer it.

15     Q   And of course supermarkets?

16     A   Yes.  I thought I said that.

17     Q   And what segment are the Smart Ones frozen

18 meals sold in, segments of the store?

19     A   My understanding is that Smart Ones is sold

20 in the frozen foods section.

21     Q   Do you know anything about the consumer

22 that Smart Ones targets?

23     A   Well, considering they also use the Weight

24 Watchers brand on Smart Ones, and I would assume

25 they're targeting people who are concerned about
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2 health and nutrition.

3     Q   Since you submitted your report, have you

4 had an opportunity to review it in its entirety?

5     A   Yes.

6     Q   And based on your review, are there any

7 corrections that you would wish to make?

8     A   No, there are not.

9     Q   Any changes to the design of the survey

10 that you wish you would have made?

11     A   No, there are not.

12     Q   Does the report completely and accurately

13 reflect the work that you did and your conclusions?

14     A   I hope it does.

15     Q   Would you agree that a company protecting

16 its brand or mark should look to see if competitors

17 are using the brand or mark?

18     A   Could you repeat that?

19     Q   Certainly.  Would you agree that a company

20 protecting its mark should look to see if

21 competitors are using the mark?

22     A   I believe in what's called policing, which

23 is the right or obligation of a company who has a

24 trademark to see if other people are violating that

25 trademark in some way.
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2     Q   And would you agree that a company

3 protecting its mark should look to see if

4 competitors are using part of the mark?

5     MR. CROSS:  Objection, form.

6 BY MR. MEACHAM:

7     Q   Such as part of a name?

8     MR. CROSS:  Objection to form.

9     A   I think they should look, yes.

10 BY MR. MEACHAM:

11     Q   Okay.  In the course of designing and

12 conducting your study, were you aware that Smart

13 Balance has previously opposed trademark

14 registration for other brands that have attempted to

15 use the word "smart" in their name?

16     A   I don't know.  I know that the term "smart"

17 has become far more common in the last decade than

18 it was many years ago, so there are a number of

19 brands that use the term "smart."

20     Q   But are you aware that Smart Balance has

21 previously opposed trademark registration?

22     A   I don't have specific information about

23 that, but it wouldn't surprise me.

24     Q   Were you aware that Smart Balance opposed a

25 mark known as Smart Goodness?
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2     A   I'm not aware of that specifically.

3     Q   Were you aware that Smart Balance opposed a

4 mark known as Smart Cakes?

5     A   Again, no specific awareness of that.

6     Q   Were you aware that Smart Balance opposed a

7 mark known as Smart Salt?

8     A   I don't know of that one.

9     Q   Were you aware that Smart Balance opposed a

10 mark known as Smart Chili?

11     A   No.

12     Q   Were you aware that Smart Balance opposed a

13 mark known as Smart BBQ?

14     A   No.

15     Q   Were you aware that Smart Balance opposed a

16 mark known as Smart Veggie?

17     A   No.

18     Q   Were you aware that Smart Balance opposed a

19 mark known as Smart Bake?

20     A   No.

21     Q   Were you aware that Smart Balance opposed a

22 mark known as Smart Sausage?

23     A   No.

24     Q   Were you aware that Smart Balance opposed a

25 mark known as Smart Heart?
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2     A   No.

3     Q   Okay.

4     MR. MEACHAM:  Well, I think we're going to take

5 a break for now.  I'm going to review my notes and

6 see what we have left.

7         (Recess held.)

8 BY MR. MEACHAM:

9     Q   Mr. Johnson, could I direct your attention

10 to paragraph 29 of your report.

11     A   Yes.

12     Q   And for the test cell, is it fair to say

13 that the -- that of the people who had a belief

14 regarding the source of the frozen food meal, more

15 people identified that source as Smart Balance than

16 any other company?

17     A   I thought we discussed this earlier.

18 Statistically the number we say Lean Cuisine, Weight

19 Watchers, Healthy Choice, is not statistically

20 significantly different from the Smart Balance

21 mentions, so I would consider them to be equal.

22     Q   But the number of people who responded with

23 Smart Balance as the source is more than the number

24 of people that responded with Lean Cuisine, correct?

25     A   No, that's not correct.
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2     Q   I mean, even -- so you're saying that the

3 more people, you know -- you had it at 4 percent

4 versus 3 percent.  So you're saying it's not

5 statistically significant.  I understand that.

6         But would you agree that more people

7 identified Smart Balance than Lean Cuisine?

8     A   No, I would not.  "More" is a comparative

9 term.  When you compare two numbers, they have to be

10 statistically significantly different from one

11 another for one to be more and one to be less.

12     Q   So that 1 percent is not statistically

13 different?

14     A   No.

15     Q   Is 3 percent statistically significant?

16     A   Depends.  The standard error rate for the

17 key measures at the 20 percent level is plus or

18 minus 4.1.  So if you're comparing 4 and 3, you

19 would have to compute the standard error for it.  It

20 should be around -- for level of competence, which

21 should be about 2.5.  I'd have to use a calculator

22 to do it exactly.

23     Q   But how about 4 and 1?  Is that --

24     A   Well, that would be more than 2.5, so that

25 would be statistically significantly different.
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2     Q   So looking at paragraph 30 of your report.

3     A   Yes.

4     Q   Would you agree that in response to

5 question 3-A, more people identified Smart Balance

6 products than any other brand?

7     A   Well, 5 percent said grocery products

8 generally, which is the same as Smart Balance

9 products generally when you take multiple products

10 like milk, butter, eggs, mayonnaise, peanut butter,

11 etc., other things that are part of the Smart

12 Balance --

13     Q   But I asked about brands.

14     A   What I'm saying is the Smart Balance

15 product is not a specific brand.  It's the whole

16 product line.

17     Q   But they identified it as Smart Balance

18 products, correct?

19     A   Well, I identified them as Smart Balance

20 products based on the --

21     Q   So the actual response were --

22     A   Things like milk --

23     MR. CROSS:  Could you just let him finish the

24 answer before you jump in?

25     MR. MEACHAM:  Sure.
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2     A   If somebody said the other products that

3 come from the same people are milk or butter or

4 eggs, I put those in the category called Smart

5 Balance products.  They didn't use the word Smart

6 Balance.

7 BY MR. MEACHAM:

8     Q   Okay.  And why did you do that?

9     A   Because that's the category.  These are

10 related products that come from the same people.

11     Q   So even though the respondent just simply

12 said milk or butter or eggs, and they didn't say

13 Smart Balance products or Smart Balance milk or

14 Smart Balance butter, they were grouped into that

15 category?

16     A   That's correct.

17     Q   So what's the difference between that

18 category and grocery products?

19     A   Grocery products it would include things

20 like cereal or bread or other things that aren't

21 Small Balance products.

22     Q   So grocery products includes a group of

23 people that said, oh, yes, Smart Balance makes -- or

24 the same company makes soda.

25     A   Correct.
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2     Q   So it would be anything else that doesn't

3 fall within the Smart Balance products as you

4 understood them?

5     A   That would be my intention, yes.

6     Q   And so you have listed here milk, butter,

7 eggs, mayo, peanut butter, etc.

8         What other products did you include in that

9 grouping?

10     A   Well, it would have been if they said

11 something like Nature's Balance, they would be in

12 there also.

13     Q   But didn't you just say that you didn't --

14 that they didn't need to say the Smart Balance

15 brand?

16     A   They didn't need to say Nature's Balance,

17 but if they said Nature's Balance, they would be

18 included in there.  You can look at the code sheet

19 and see exactly what everybody said.

20     Q   So looking at the code sheet, there would

21 be a list of every single product that you placed

22 into these --

23     A   A verbatim response to exactly what they

24 said.

25     Q   So just to confirm, these products that are
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2 listed as Smart Balance products, the people didn't

3 say Smart Balance milk, Smart Balance butter?

4     A   Not necessarily.  They might have said

5 Smart Balance margarine or something, but most of

6 them did not, based on my recollection.

7     Q   And looking at relationship question

8 paragraph 31 of your report.  In response to

9 question 4-A, 3 percent of the 13 percent who have a

10 belief believe that Smart Balance is related to,

11 associated with, or has a licensing agreement with

12 Weight Watchers?

13     A   That's correct.

14     Q   And you're aware that many Smart Ones

15 products exhibit the Weight Watchers mark?

16     A   That's my understanding.

17     Q   Okay.  Are you aware of any Smart Balance

18 products that exhibit the Weight Watchers mark?

19     A   I'm not aware of any.

20     Q   Earlier when we talked about methodologies

21 you said -- that you use in your surveys, you said

22 that nine out of ten times you use the Ever Ready

23 format?

24     A   Yes.

25     Q   And the one out of ten time that you don't
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2 use the Ever Ready, what type of survey do you use?

3     A   Well, it would be some variant on a squirt

4 test.

5     Q   And is the squirt design generally

6 accepted?

7     MR. CROSS:  Objection to form.

8     A   That's a good question.  It's heavily

9 criticized in most instances because it's a leading

10 and suggestive design that's -- for example, the

11 choice of control is always a much bigger issue on a

12 squirt test than an Ever Ready test because of the

13 leading nature of it, for example.  That's just one

14 of the issues, but you're artificially bringing two

15 things together, so.

16 BY MR. MEACHAM:

17     Q   If two products, you know, are the same, as

18 in they're the same frozen food meal or that they

19 are similar frozen food meals and they are in the

20 same supermarket section, is that considered

21 artificial to you?  Would that be artificial to put

22 those products together?

23     A   No.  What's artificial is about them is to

24 bring something together, it's suggestive and

25 artificial when you bring together two particular
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2 products because you've matched them up.  The

3 consumer hasn't.

4     Q   Are there ways to control for that?

5     A   Theoretically, there's always ways to

6 control for many biases.

7     Q   And how would you control against that?

8     A   It's what I was saying a moment ago.  It

9 depends on your -- your choice of controls are

10 always a much bigger deal when you do that.

11     Q   So you've used the squirt test before?

12     A   I have.  Some variant of it.

13     Q   And have you used it in preparing reports

14 for litigation?

15     A   Yes, I have.

16     Q   Have you presented it to federal courts?

17     A   I have.

18     Q   And the TTAB?

19     A   Not TTAB.

20     Q   You've never presented a squirt test to the

21 TTAB?

22     A   I don't think so.

23     Q   Do you know for sure or do you not recall?

24     A   I'm pretty sure.

25     Q   Okay.  Your survey used open ended
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2 questions, right?

3     A   Well, it uses structured questions and open

4 ended questions.

5     Q   Okay.  But structured in that, based on the

6 respondent's response, then you -- that dictates how

7 you proceed with the next question, correct?

8     A   Yes.  In each case they're asked their

9 beliefs before you go on to another question and the

10 basis for their beliefs.

11     Q   Okay.  And when you ask somebody about the

12 basis of their beliefs, that's an open ended

13 question, correct?

14     A   Yes.  Typically.

15     Q   Have you ever used closed ended questions

16 in a survey such as this?

17     MR. CROSS:  Objection to form.

18     A   None come to mind.

19 BY MR. MEACHAM:

20     Q   And is there a reason why?

21     A   When you do -- when do you do closed ended

22 questions?  The closed ended questions tend to be

23 used in survey designs like Teflon tests which are

24 used for genericness where you present a term and

25 you ask someone whether the term is a common word or
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2 a brand.  That's a closed ended question.

3         So in litigation that's the kind of survey

4 that uses close ended questions.  Surveys that have

5 to do with conclusion always -- in most of my

6 experience, always use open ended questions.

7     Q   So in your experience, you can't recall an

8 instance where you've used a closed ended question

9 to produce a survey such as --

10     A   As I say, it's not part of the design of a

11 confusion survey.

12     MR. MEACHAM:  Okay.  I think that's all I have.

13     MR. CROSS:  I have no questions.  And I'd like

14 Mr. Johnson to have the right to read and sign,

15 please.

16             (Whereupon at 12:09 p.m. the

17             taking of the instant deposition

18             ceased and signature of the witness as

19             reserved.)

20

21

22

23

24

25
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2             IN THE UNITED STATES PATENT AND
3              TRADEMARK OFFICE BEFORE THE
4            TRADEMARK TRIAL AND APPEAL BOARD
5

6 PROMARK BRANDS, INC., and               )
H.J. HEINZ COMPANY,                     )

7                                         )               
        Opposers,                       )Opposition

8                                         )No.            
    vs.                                 )91194974

9                                         )and            
GFA BRANDS, INC.,                       )91196358

10                                         )               
      Applicant.                        )

11

12     I, PHILIP JOHNSON, having first been duly
sworn, under oath, state that I have read the

13 foregoing transcript of the testimony given by me at
my deposition on the 18th day of December, 2012, and

14 that said transcript constitutes a true and correct
record of the testimony given by me at said

15 deposition, except as I have so indicated on the
errata sheets provided herein for such.

16

17

                By:  _______________________
18                        PHILIP JOHNSON
19

No corrections (please initial): ______________
20

Number of errata sheets submitted: ____________
21

22

SUBSCRIBED AND SWORN TO
23 before me this ____ day

of ___________, 2012.
24

  _________________
25    NOTARY PUBLIC
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